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January 11, 193%

Boa. J.X. Robinson
County Attorney, Keat County
Jayton, Texas

Dear Mr. Rodinson:

o ' “You : 19Ty 3 addresssd to the
‘Attorney General X , N\the writer for reply.

ing questions:

. ‘ pant/ of fees mey the County

)" County Attorney waive the notice
uioma' Court to flle the delinguent

8ince & town or village camnot mske a

y and pay them a per cemt of the delinquent

4 the County Attorney when notified to file
.. that he camnot do it for the pay sllowed by

law, then \rhn is the best way out when they have a large

amount of delinquent taxes dus and unpaid?

. In reply to your f£irst question, you are re-
spectfully advised that the Legislature has the sols power to
provide for collection of delinquent taxes and to fix compen-

P sation rfor collection, and the Commissioners' Courts derive
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Hon, J. E. Robimson, January 11, 1939, page 2.

theit power to contract for the collection exclusively from the
statutea. See #thite v, MceGill, 114 S. W.(24) 860 and Reste -
wood v. Henderson County, 62 3. W. (24) 65.

Along with other duties the County Attorney is glven
the duty of collecting delinquent taxcs, Article 7332 Revised
Civil 3tatutes states that the County Attorney's compensation
shall be $2.00 for the first traot and $1.00 for each additional |
traot up to four, but said fee in no case to exceed $5,00
Article 7335-A further provides:

"No contract shall be mede or entered into

by the Commissioners' Court in conneftion

with the collection of delingquent taxes

where the compensation under such contraet

i3 more than fifteen per cent of the amount
collected. Said contract must be approved by
both the Comptroller and the Attorney General
of the 3tate of Texas, both as to substance and

form. FProvided however the County or District
Attorney shall not recelve any compensation for
any services he may render in connection with the
!!%!OEEEEOE oZ t§o contract or the taxes there-
UNnaer.,

Therefore, it is our opinion that the County Attorney
cun receive only the fees provided for in Article 7332, as set out
ashove,

In reply to your second guestion, you are advised that
trticle 7335 provides that after the Commissioners' Court has
~iven to the County Attorney thirty (30) dage written notlice to
file 3uit for delinruent taxes and he hes refused to do so, a
contraoct can be made with another attorney for that purpose.

In view of this provision 1t would follow these requisites

must eppear before the Commissioners' Court is authorized to
employ another attorney. Cemeron et al v, Earnest et al,

34 S, W.(24) 685, However, the County Attorney may discuss

the metter with the Commissioners®' Court and by words and

acts, he may woive the necessity of the statutory 30 days notice
in writing.

It 13 & well settled rule of law in this State that
45 A rencral thing, a party may wailve any formel prerequlsite
incident to the consummation of un agreement not forbidden by
aw,

It 48 seid in Corpus Juris, Vol. 67 p. 292,
“waive:r-the act of walving or not insiating
upon some right, claim or privilege.”

It was said in Sovereign Cemp +.0.:. v. Nigh



Aon J. E. Robi_nadn, January 11, 1939, page 3. ’

223 8. W. 291, “a waiver is the relinquish-
ment of some right by word or contract."

See Slimp v. Wise County, 96 S. W. (84) 557.

Our opinion is that the County Attorney may by words, |

or. acts waive the 30 days written notice and the Commissioners*
Court mgy then employ another attorney under the provisions of
Article 7338«A Revised Oivil Statutes. Nowever, it would de a
much safer policy to have a written statemseant f!uu the County
Attorney declining the request of the Oommissiondrs' Oourt to
file dejinquent tax suits for reasons therein stated and
waiving his right to the 30 day period and conseating to the
Commissicners' Court entering into a contraot with others for
the collection of delinquent taxes without weiting the 30 dey
period and have & record thereof made in the Mimutes of the
Commissioners*' Court.

-

In reply to your third question.

Article 7343 4oes not place any duty upon the County
Attorney to file delinquent tax suits for ocities, towns or
villages. We would suggest that each town employ & olty at-
torney and pay him a salary and as suoch attorncy, he could
bring tax suits.

Yours very truly
ATTORNEY GENERAL OF TEXAS

COB: B’!




